MUTUAL NON-DISCLOSURE AGREEMENT

THIS AGREEMENT, made effective as of the XXX day of MMM, YYYY, is by and between XXXXX, with a place of business at XXXX  (hereinafter “XXX”) and Wake Forest University, a private non-profit institution with a place of business at 1834 Wake Forest Road, Winston-Salem, North Carolina 27106, USA (hereinafter “WFU”).

Statement of Purpose

WHEREAS, the parties have developed certain non-public and Confidential Information (defined below) and wish to furnish or exchange with each other certain Confidential Information for an Authorized Purpose (defined below) and the parties desire to protect their interests by preventing the recipient (the “Recipient”) of Confidential Information and Representatives of Recipient (defined below) from disclosing the Confidential Information to third parties or making unauthorized use of the Confidential Information. 


WHEREAS the nature of the WFU’s and XXXX Confidential Information is expertise and technology relating to all fields of use of XXXX, and technology related thereto.


NOW, THEREFORE, in consideration of the premises and mutual covenants herein the parties hereto agree as follows:



1 SEQ lvl1 \* Arabic \* MERGEFORMAT .
Definitions.

(

a SEQ lvl2 \* alphabetic \* MERGEFORMAT )
“Authorized Purpose” means the following: To determine XXXXs and WFU’s interest in pursuing collaborative research in the field of XXX.
(

b SEQ lvl2 \* alphabetic \* MERGEFORMAT )
“Confidential Information” means Proprietary Information and all information and materials directly related to the Authorized Purpose, and which the disclosing party desires to protect against unrestricted disclosure or competitive use, furnished by disclosing party to Recipient in any form, including oral, written, physical, computer or other form, and all copies, notes or other reproductions or partial reproductions thereof created by the Recipient including but not limited to, biomedical/biochemical technologies. Confidential Information must be marked as confidential at the time of disclosure or if disclosed orally or visually is designated as Confidential Information at the time of disclosure and must be reduced to writing, marked as confidential within thirty (30) days and provided to Recipient.
(c)
“Proprietary Information” means information other than trade secrets that is provided to Recipient by disclosing party and that relates in any way to disclosing party’ s business and relates to the Authorized Purpose and which the disclosing party desires to protect against unrestricted disclosure or competitive use.
(d)
“Representatives” of a party shall mean the shareholders, directors, officers, employees, agents, consultants and other representatives of the party.



2 SEQ lvl1 \* Arabic \* MERGEFORMAT .
Recipient’s Obligations.  Recipient, on behalf of itself and its Representatives, agrees: 

(

a SEQ lvl2 \* alphabetic \* MERGEFORMAT ) 
to treat the Confidential Information as confidential and to take reasonable precautions as are necessary under the circumstances to prevent unauthorized disclosure of the Confidential Information, or use of the Confidential Information for any purpose other than the Authorized Purpose; 

(

b SEQ lvl2 \* alphabetic \* MERGEFORMAT )
not to disclose the Confidential Information to any third party without disclosing party’s prior written authorization; 

(

c SEQ lvl2 \* alphabetic \* MERGEFORMAT )
not to use the Confidential Information except exclusively for the Authorized Purpose;

(

d SEQ lvl2 \* alphabetic \* MERGEFORMAT )
to, upon written request, cease use of the Confidential Information and promptly return any documents, models, discs or other electronic media storage devices, or prototypes embodying the Confidential Information to disclosing party, whether such documents, models, electronic media storage devices or prototypes were originally provided to Recipient by disclosing party or whether they were produced by Recipient after receiving a disclosure of disclosing party’s Confidential Information;  Recipient may retain one copy of the Confidential Information for archival purposes to document the relationship provided Recipient maintains the Confidential Information as described herein.

(

e SEQ lvl2 \* alphabetic \* MERGEFORMAT ) 
to limit disclosure of the Confidential Information among Representatives to those requiring such disclosure to accomplish the Authorized Purpose stated above after notification of the confidential nature of the information and the obligations hereunder in respect thereto, it being understood that a breach of this Agreement by any Representative shall constitute a breach by the Recipient; 
(

f SEQ lvl2 \* alphabetic \* MERGEFORMAT )
not to attempt to reverse engineer, decompile, or disassemble any disclosure, product, or deliverable to Recipient.



3 SEQ lvl1 \* Arabic \* MERGEFORMAT .
Exceptions to Confidentiality.  Recipient shall have no confidentiality obligation with respect to information that:

(

a SEQ lvl2 \* alphabetic \* MERGEFORMAT )
was already known to Recipient at the time it was disclosed by disclosing party; 

(

b SEQ lvl2 \* alphabetic \* MERGEFORMAT )
was publicly known at the time it was disclosed by disclosing party; 

(

c SEQ lvl2 \* alphabetic \* MERGEFORMAT )
becomes publicly known after being disclosed to Recipient through no wrongful act of, or breach of this Agreement by, Recipient; 

(d) 
is rightfully received by Recipient without restriction as to use or disclosure in good faith by Recipient from a third party under no confidentiality obligation to disclosing party; 

(e) 
is approved for release by prior written authorization of disclosing party;

(f)
is independently developed by Recipient without benefit of or reference to the Confidential Information, or; 

(g)
is disclosed by Recipient pursuant to any judicial or governmental requirement or order; provided, however, that consistent with paragraph 7 below, the Recipient promptly notifies disclosing party in writing of such required disclosure as much in advance as practicable in or under the circumstances and cooperates with disclosing party to limit the scope of or prevent such disclosure.

Each of the foregoing enumerated exceptions must be established by independent documentary proof with the burden thereof on Recipient and the forgoing exceptions are effective only after the date of the event described therein and shall apply only to information which is subject thereto.  

Specific information disclosed by disclosing party to Recipient shall not be deemed to be publicly known or in Recipient’s possession merely because the specific information is embraced by more general information available to the public. 

Any combination of features or elements relating to the Confidential Information shall not be deemed to be within the foregoing enumerated exceptions merely because the individual features are separately in the public domain or in Recipient’s possession unless the combination itself or its principle of operation is publicly known or in Recipient’s possession.



4 SEQ lvl1 \* Arabic \* MERGEFORMAT .
Term.  All Confidential Information of disclosing party disclosed under or pursuant to this Agreement shall remain subject to Recipient’s obligations to maintain the confidentiality thereof for a period of five (5) years from the date of disclosure of the specific Confidential Information. 

5.
Breach of Agreement/Specific Performance.  The parties acknowledge that the restrictions contained in this Agreement are reasonably necessary to protect the legitimate interests of the disclosing party and that any violation hereof may result in irreparable injury to the disclosing party.  If Recipient should breach any provisions of this Agreement, disclosing party, in addition to any other remedies it may have at law or in equity, may be entitled to a restraining order, injunction, specific performance or other similar remedy in order to specifically enforce this Agreement.   Such remedy shall not be deemed to be the exclusive remedy for breach of this Agreement, but may be in addition to all other remedies available at law or equity. 

6.
Ownership of Confidential Information.   Each Party is the owner of all rights in the Confidential Information of each such party.  Except for the limited right to use the Confidential Information for the Authorized Purpose, disclosing party does not grant any express, implied, or other license or right to Recipient under patents, trade secrets, trademarks, or copyrights or any other right of disclosing party by disclosing the Confidential Information.  Disclosing party shall be under no obligation by virtue of this Agreement to continue to disclose any disclosing party information to Recipient.

7.
Subpoena or Court Order.  If the Recipient or its Representatives to whom it discloses the information receives a request to disclose all or any part of the information under the terms of a subpoena or other order issued by a court of competent jurisdiction or by a government agency, the Recipient shall:

(a) 
Promptly notify disclosing party of the existence, terms and circumstances surrounding such a request;

(b) 
If disclosure of Confidential Information is required, furnish only such portion of the confidential Information as the Recipient is advised by counsel is legally required to be disclosed; and

(c) 
Cooperate with disclosing party in its efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to that portion of the Confidential Information that is required to be disclosed.

8.
No Warranty.  ALL CONFIDENTIAL INFORMATION IS PROVIDED BY A DISCLOSING PARTY HEREUNDER “AS IS” AND WITHOUT WARRANTY OF ANY KIND, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NONINFRINGEMENT.   RECIPIENT’S RELIANCE UPON ANY CONFIDENTIAL INFORMATION IS AT RECIPIENT’S SOLE RISK.

9.
No Further Agreement Obligation/No Agency.  Neither party shall be obligated to enter into any further agreement relating to the Confidential Information or any other matter.  This Agreement shall not be construed as creating, nor shall it create, a partnership, joint venture, or agency between the parties or an obligation of disclosure or continued disclosure by disclosing party.

10.
Amendments.  Any modification or amendment of any provision of this Agreement must be made in writing and signed by an authorized representative of each party.

11.
Severability.  In case any provision of this Agreement shall be invalid, illegal or unenforceable, it shall to the extent practicable, be modified so as to make it valid, legal and enforceable and to retain as nearly as practicable the intent of the parties, and the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.
12.
Entire Agreement.  This Agreement constitutes the entire agreement between the parties regarding confidentiality of the Confidential Information pertaining to the Authorized Purpose superseding any and all previous oral or written representations, communications, or understandings.

13.
Consent and Waiver.  No waiver of any provision of this Agreement shall be valid unless in writing and signed by an authorized representative of the waiving party.  No consent to or waiver of any provision of this Agreement shall be deemed a consent to or waiver of any other provision hereof, whether or not similar, or a continuing consent or waiver unless otherwise specifically provided.

14.
Binding Effect/Assignability.  This Agreement shall be binding upon, shall inure to the benefit of, and shall be enforceable by the parties hereto and their respective successors and assigns. Recipient shall immediately notify disclosing party of any purported assignment event.  

15.
Headings.  Section headings contained in this Agreement have been inserted herein only as a matter of convenience and in no way define, limit, extend or describe the scope of this Agreement or the intent of any provision hereof.

16.
Counterparts/Facsimile Signatures.  This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be an original, but all such counterparts shall together constitute one and the same instrument, and may be executed by means of signatures transmitted by facsimile.

17.
Signatory Warranty.  Each person executing this Agreement represents that: (a) he or she is authorized to execute this Agreement on behalf of the party for whom he or she signs this Agreement; and (b) the party on behalf of which execution is made can rightfully enter into this Agreement and receive a confidential disclosure of the Confidential Information without violating any other agreement to which such party is bound.

18.
Export Control.  All transfers of information, including data, under the terms of this Agreement shall at all times be subject to the export control and other applicable laws and regulations of the United States. Each party agrees that it shall not make any disposition, by way of trans-shipment, re-export, diversion or otherwise, except as said laws and regulation may expressly permit, of information or data furnished under this Agreement.

19.
Use of Names.  Neither party shall use the name of the other or any contraction or derivative thereof or the name(s) of the other party’s faculty members, employees, or students, as applicable, in any advertising, promotional, sales literature, or fundraising documents without prior written consent from the other party.
20.
Collaborative Research.  The parties intend to perform collaborative research under this Agreement and intend that this Agreement qualify as a collaborative research agreement for the purposes of 35 U.S.C. § 103(c).  However, no party shall invoke the CREATE ACT without written consent of the other party.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed by their respective duly authorized representatives, all as of the day and year first above written.

XXXX  




WFU

By:___________________________

By:___________________________________

Name:  
XXX




Name: Lori Messer

Title:
President



Title: Director



Date:__________________________

Date:______________________________

